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                   RANSOM COUNTY WATER RESOURCE BOARD
March 22, 2024
The Ransom County Water Resource District met on March 22 with Ron Hartl, Tim Huether and Scott Olerud present.   Also present:   Brandon Wagner, Sharon Urbach and Greg Schwab. The meeting was called to order at 10:10 a.m. by Manager Olerud.
Minutes from the February meeting were read. Ron made a motion 2nd by Tim to approve the minutes. Motion carried. 
Brandon was here to discuss a culvert in Elliot Township that he believes should be larger, the township disagreed.  He asked the board for their advice on what direction he should go from here. Discussion held. The board said they would sponsor the State Water Commission application for them to do the study if that is the route he decides to go.
Deadcolt:  Sharon took the floor to discuss needs at Deadcolt for the upcoming season. Tim made a motion to get 5 picnic tables per quote from ULINE 2nd by Ron. Upon roll call vote the motion carried. Tim made a motion 2nd by Ron to purchase 7 fire rings. Upon roll call vote the motion carried. Sharon left the meeting at 11:01 a.m.
Application to Install a Subsurface Water Management System No. 2024-02 for Kent Bartholomay in the South Half of Section 16 in Greene Township

The Board next reviewed an Application to Install a Subsurface Water Management System No. 2024-02 filed March 19, 2024, by Applicant Kent Bartholomay.  Under the Application, Applicant seeks to install a 162-acre drain tile system in the South Half of Section 16, south of railroad right of way, in Greene Township, Ransom County, North Dakota.  The project will include a single pump outlet located in the Southeast Quarter of Section 16; the pump will discharge directly into a watercourse.  

The tile statute, N.D. Cent. Code § 61-32-03.1(2), defines “natural watercourse” as:

For purposes of this section, a "natural watercourse" includes, in addition to watercourses defined in section 61-01-06, any waterway depicted as a perennial or intermittent stream or river on a United States geological survey topography map.

With that in mind, if a tile project discharges into a channel that constitutes a “watercourse” under N.D. Cent. Code § 61-01-06, a water resource district must process the application as a project that discharges into a “natural watercourse” under Section 61-32-03.1.  Section 61-01-06 defines “watercourse” as follows: 

A watercourse entitled to the protection of the law is constituted if there is a sufficient natural and accustomed flow of water to form and maintain a distinct and a defined channel. The supply of water is not required to be continuous or from a perennial living source. The criteria for constituting a watercourse are satisfied if the flow arises periodically from natural causes and reaches a plainly defined channel of a permanent character. If requested by a water resource board, the department of water resources shall determine whether a watercourse is constituted. 

In this case, the Ransom County Water Resource District’s engineer reviewed LiDAR and other sources and confirmed Applicant’s proposed pump will discharge into a channel that qualifies as a “watercourse” under  Section 61-01-06.  That finding dictates and limits what conditions the Board may attach when approving Application to Install a Subsurface Water Management System No. 2024-02.

On the morning of March 22, 2024, the Board received drainage complaints filed by downstream landowners Kevin Boeder and Duane Boeder.  Under the Complaints, the Boeders object to the proposed project and contend the tile discharge from Mr. Bartholomay’s project will fill a slough in Section 16 and will ultimately spill  into Section 15, damaging their farmland.  The Boeders are evidently attempting to convince the Board to deny Mr. Bartholomay’s application.  

Sean Fredricks reminded the Board that, under current law, N.D. Cent. Code § 61‑32-03.1 as amended in 2021, the Board has no choice but to approve Application No. 2024-02 or the permit will be deemed automatically approved, without any conditions, within 30 days of Mr. Bartholomay’s submission of Application No. 2024-02.  Under Section 61-32-03.1, a water resource district cannot deny Mr. Bartholomay’s application; if the Boeders are concerned about additional flows as a result of Mr. Bartholomay’s tile discharge into the watercourse upstream, the Boeders can pursue civil remedies against Mr. Bartholomay.  Section 61‑32‑03.1(9) provides:

Approval of a [tile] permit under this section does not prohibit a downstream party unreasonably damaged by the discharge of water from a subsurface water management system from seeking damages in a civil action.

With that provision in mind, the Boeders could commence a civil action against Mr. Bartholomay in District Court if they wish, but the Ransom County Water Resource District cannot prohibit Mr. Bartholomay from discharging into the watercourse in the Southeast Quarter of Section 16.  Therefore, under Sections 61‑32-03.1 and 61-32-07 of the Century Code, the Board cannot deny Mr. Bartholomay’s tile application simply by virtue of the Boeders’ Drainage Complaints; under Section 61-32-03.1, the Board has no choice but to approve Application No. 2024-02 or the permit will be deemed automatically approved, without any conditions.  Therefore, the Board has no choice but to approve Application No. 2024-02, if the Board wants to ensure the tile permit includes conditions (e.g., erosion protection at the outlet into the watercourses, pump condition, etc.).

If the Board approves Application No. 2024-02, the Board will not have any jurisdiction to order Mr. Bartholomay to “close or fill” his tile system in Section 16 of Greene Township.  Under the drainage complaint statute, Section 61-32-07, the Board only has jurisdiction to order a landowner to “close or fill” any unpermitted “drain, lateral drain, or ditch … opened or established by a landowner or tenant contrary to this title [Title 61 of the North Dakota Century Code].”  In other words, if a landowner constructs or installs a drain without a permit, as required under Title 61, a water resource district can order that party to close or fill the unpermitted drainage.  However, if a party obtains a permit for any drain, the drain is no longer “contrary to” Title 61 of the Century Code.  In this case, the tile statute, approved by the North Dakota Legislature in 2021, well after the passage of the drainage complaint statute, requires the Board to approve the new tile application submitted by Mr. Bartholomay.  Once Mr. Bartholomay’s tile project is approved, the Board will not have any jurisdiction to order or force Mr. Bartholomay to close or fill the tile system.

In terms of the process for the Board, Mr. Fredricks recommended that the Board approve Application No. 2024-02; if the Board does not approve the application today, Application No. 2024-02 will be deemed automatically approved without any conditions 30 days after Mr. Bartholomay’s submission of the application, with no conditions.  If the Board approves the application with conditions, Mr. Fredricks can prepare and provide a Notice of Decision and related permit approval documents and can serve the documents as required by law.  

With regard to property ownership where Applicant intends to install the tile system, according to County tax roll information supplied by Applicant, Kent and Sandra Bartholomay own a 25.25-acre tract in the Southeast Quarter of Section 16, south of railroad right of way, as well as acres in the Southwest Quarter of Section 16; Plains Grain and Agronomy owns a 91-acre tract in the Southeast Quarter of Section 16, south of railroad right of way, as well as acres in the Southwest Quarter of Section 16.  Because the project discharges into a natural watercourse, no downstream notices are required under N.D. Cent. Code § 61-32-03.1; however, in light of the Boeders’ Drainage Complaints, Mr. Fredricks will provide copies of the Board’s Notice of Decision to the Boeders.

Manager Huether moved, and Manager Hartl seconded the motion, to approve Application to Install a Subsurface Water Management System No. 2024-02 filed March 19, 2024, for Kent Bartholomay in the South Half of Section 16 in Greene Township, and to authorize the Secretary-Treasurer to sign Subsurface Water Management Permit No. 2024-02, subject to the following conditions:

1. Applicant will install and maintain erosion protection at any and all outlets into the watercourse in the Southeast Quarter of Section 16 in Greene Township. 

  
2. Applicant will re-establish any areas disturbed installing or maintaining Applicant’s tile system.

3. Applicant will turn off any pump outlets and otherwise close all outlets during “critical flood periods,” as determined by the Ransom County Water Resource District.

4. Applicant will not install Applicant’s tile system within 20 feet, on either side, of any rural water lines Southeast Water Users District has in the South Half of Section 16 in Greene Township under any blanket easements, or otherwise beyond the Water District’s existing easement(s).

5. Applicant must apply for an amendment to Subsurface Water Management Permit No. 2024-02 in advance of any proposed alterations to outlet locations, the addition of any outlets, or improvements or modifications to the tile system that could increase the capacity or drainage area of the tile system. 

Upon roll call vote, the motion carried unanimously. 

Under Section 61-32-03.1, the Board cannot attach any additional conditions to Applicant’s permit.  However, for Applicant’s protection, and to ensure protection of Applicant’s tile system, the Board will recommend that Applicant obtain all other necessary and requisite licenses, permits, registrations, and/or approvals from all applicable federal, state, county, and municipal governments, and any other applicable governmental entities.  

Sean Fredricks will provide copies of the Board’s Notice of Decision, Subsurface Water Management Permit No. 2024-02, and Applicant’s downstream flow map to the Department of Water Resources, Red River Valley & Western Railroad, the Boeders, and Southeast Water Users District.  Applicant’s detailed project design map is an exempt record, and the Board will not provide copies to any third parties.

Mr. Fredricks advised the Board to hold the Boeders’ Complaints for a month, to allow Mr. Fredricks to prepare and serve the tile permit approval documents.  The Board can discuss the Complaints at the Board’s April meeting.

Ron made a motion to approve the financials, 2nd by Tim, upon roll call vote motion carried. Tim made a motion 2nd by Hartl to approve the bills. Upon roll call vote the motion was carried.
The following bills were presented:


SE Water $246.87



Ransom Cty Highway $450



Nilson Law $59



Elan Financial $23.90



DRN $160.04



Heather Edison $1974.76

Ron made a motion to transfer $88000 out of Deadcolt account to general account. 2nd by Tim. Upon roll call vote motion carried.

Barnes County Water Resource District and moved its adoption: Manager Hartl introduced the following RESOLUTION AND ORDER on behalf of the Ransom County Water Resource District and moved its adoption: JOINT RESOLUTION AND ORDER APPROVING FINAL REASSESSMENT LIST THORDENSKJOLD DRAIN NO. 1 -- 2024 REASSESSMENT WHEREAS, the Barnes County Water Resource District (“Barnes”) owns, operates, manages, and maintains THORDENSKJOLD DRAIN NO. 1 in various portions of Barnes County, North Dakota; Barnes owns and operates THORDENSKJOLD DRAIN NO. 1 as a legal assessment drain in accordance with North Dakota law. WHEREAS, by law, water resource districts may reassess legal assessment drains to more accurately reflect current benefits of the drains, to more accurately reflect drain watersheds, to address changing conditions within drain watersheds, and to ensure all properties that benefit from legal assessment drains pay their fair share of drain maintenance, operation, and improvement costs. WHEREAS, Barnes and its agents reviewed the assessment district for THORDENSKJOLD DRAIN NO. 1 and discovered that certain tracts, lots, pieces, or parcels of land not previously included in the THORDENSKJOLD DRAIN NO. 1 maintenance assessment district benefit from THORDENSKJOLD DRAIN NO. 1 and that benefits to some parcels within the assessment district have changed over time. WHEREAS, Barnes approached the Ransom County Water Resource District (“Ransom”) and the two water resource districts agreed that some of the properties that benefit from THORDENSKJOLD DRAIN NO. 1 are in Ransom County; with that in mind, Barnes and Ransom entered into a Joint Powers Agreement under which the two water resource districts agreed to conduct the THORDENSKJOLD DRAIN NO. 1 reassessment jointly; Barnes and Ransom are, collectively, the “Districts.” WHEREAS, the Districts recently conducted joint proceedings to reassess THORDENSKJOLD DRAIN NO. 1 in accordance with North Dakota law. WHEREAS, the District published notice and mailed notices as required by law, and conducted a public hearing on February 12, 2024. WHEREAS, the Districts have considered and investigated any comments or additional evidence submitted at the public hearing regarding the Districts’ reassessment of benefits and have adjusted the proposed assessment district accordingly; the Districts are now prepared to approve a final reassessment list for the THORDENSKJOLD DRAIN NO. 1 assessment district. NOW THEREFORE, BE IT RESOLVED that the Barnes County Water Resource District adopts, approves, and confirms the FINAL REASSESSMENT LIST attached to this RESOLUTION AND ORDER as the FINAL REASSESSMENT LIST for THORDENSKJOLD DRAIN NO. 1. BE IT FURTHER RESOLVED that the Ransom County Water Resource District adopts, approves, and confirms the FINAL REASSESSMENT LIST attached to this RESOLUTION AND ORDER as the FINAL REASSESSMENT LIST for THORDENSKJOLD DRAIN NO. 1. BE IT FURTHER RESOLVED that the benefits of THORDENSKJOLD DRAIN NO. 1 to all tracts or parcels of land within the assessment district exceed the maintenance costs the Barnes County Water Resource District will assess against each tract or parcel of land. BE IT FURTHER RESOLVED that the Districts will execute the Certificates attached to the FINAL REASSESSMENT LIST stating the assessments are true and correct assessments of the project as confirmed by the Board of Managers of the Barnes County Water Resource District and the Board of Managers of the Ransom County Water Resource District. BE IT FURTHER RESOLVED that the Barnes County Water Resource District’s Secretary-Treasurer will execute the Certificate attached to the FINAL REASSESSMENT LIST stating the list is correct as confirmed by the Districts and the Secretary-Treasurer will file the FINAL REASSESSMENT LIST in her office. BE IT FURTHER RESOLVED that the Barnes County Water Resource District and the Ransom County Water Resource District resolve and order that the Districts have properly conducted and completed the requisite procedures by law regarding the reassessment of THORDENSKJOLD DRAIN NO. 1 and that the attached FINAL REASSESSMENT LIST represents, is, and will be the assessment district for THORDENSKJOLD DRAIN NO. 1.

Next meet scheduled for April 12 at 11 a.m.
Ron made a motion 2nd by Tim to adjourn. Meeting adjourned at 11:43 a.m.

_______________________



________________________
Scott Olerud, Chairman                                               Heather Edison, Secretary
